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With the 71st Annual ISPLS Convention registration
now open and fast approaching, Holidays around
the corner, and a New Year's Day chasing them
here quicker, signals the first days of winter are
here. Coming from someone who enjoys getting
into the field, the days of the early onset of daylight
sure challenges the momentum of some projects.
The warm inside after a day in the cold winter air
can make you drowsier than anything able to be
found on a doctor's prescription pad, all the while
the covered table of breakroom goodies pushing
the limits of health. We Surveyors do love this
Profession.

Seemingly now with some distance between the
period of COVID, and all the challenges faced,
we continue to gain a resemblance of more
parts moving more regular. ISPLS Workforce
Development has accomplished more and more

as that distance grows. Many large outreach events
have been attended and represented well by ISPLS

for our profession, as well as local opportunities
that are becoming available. A trailer has been
purchased and dedicated to carry the virtual sand
table and materials to help fulfill an outreach
mission, now giving the ability to streamline the
coordination to attend events. Momentum lost
has been regained and then some, with plans to
keep moving in a positive direction. In the coming
months the ISPLS Board of Directors along with
the Directors of the IPLSF will be launching a
‘IPLSF Workforce Development Partner” program.
Details are in the works to institute a level above
the typical Firm Member participation. The goal
of the program is to help sustain the workforce
development mission through support of Industry
Partners who either directly benefit or are parallel
with the Society Mission. Keep a look out in the
coming months for details.

The ISPLS website will also be seeing a change
in the posting of available positions on the
Career Center link. ISPLS will be rolling out

with a fee based, paid program application for

President's Message
Eric Meeks, PS, ISPLS President

posting available positions. This change works

with a platform that is more proactive in seeking
candidates to fill those positions as well proactively
promoting beyond the regular newsletter emails.
The trials coming will test the success and gauge
merit. Feedback is welcome from those who
participate and please be encouraged to share
your experience.

For those planning to Attend the upcoming ISPLS
Convention, please consider attending a meeting
or event outside of the regular educational
sessions. There are plans of Committee meetings,
alumni gatherings, and those ISPLS events
surrounding the convention days. Check out

the e-newsletter for announcements. Safe
travels, holidays, and gatherings. See you at the
convention.

_<EESSIONG -
& 402
X,
V= w
g S
& 2
8 ;)
) g !
"é’ G
(v) N
Y, >

"'E,,SI. 195477

HOOSIER SURVEYOR



The ISPLS 71st Annual Convention
IS Near

Jan 18-20, Grand Wayne Convention Center, Fort Wayne, IN

Register Today For A Discounted Price!

On behalf of the ISPLS Board of Directors, we would like
to extend to you an invitation to attend the 2023 ISPLS
Annual Convention! You can register at www.ispls.org or

Register Here.

This year's convention, like other years, will host a variety
of different sessions about the land surveying profession
that will also allow for you to receive CEU credits.

The conference will be held January 18 - 20 at the Grand
Wayne Convention Center in Fort Wayne, Indiana. A

list of sessions can be found below. If you want more
information, you can check out our Registration Brochure.
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2023 ISPLS Annual Convention Sessions:

So, is Boundary Evidence Becoming Less Relevant to the Surveyor? - Tony Gregory

The Land Surveyors Professional Obligations - The Future of the Field Surveyor - Michael Pallamary
What is the Future of Professional Surveying? - Tony Gregory

Boundary Line Agreements & Boundary Line Adjustments - Michael Pallamary

A Real World Analysis of Survey Monumentation - Anthony Hendricks

How Far is Far Enough? - Aaron Carl

Liability Associated with Reversionary Lines - Michael Pallamary

Running a Successful Surveying Business — New Challenges and New Markets - Michael Pallamary
Fading Footsteps - Tony Gregory

Now What? - Aaron Carl

Measurement is Dead - Michael Pallamary

Update from NGS - Jacob Heck

Indiana-Michigan State Line Survey - Steve Jones
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https://www.ispls.org/events/EventDetails.aspx?id=1691293&group=
https://cdn.ymaws.com/www.ispls.org/resource/resmgr/convention/convention23/registration_brochure_2023_u.pdf

Professional Conduct for Land Surveyors - Kory Allred

Ethics and the Professional Surveyor: NSPS Creed and Canons - Russell Olsen

Rule 12: Looking in from the Outside - Kory Allred

The Elevation Certificate and Common Pitfalls - Doug Wagner & Rodney Renkenberger
Digitally Capturing Ancent Italy - Civil & Environmental Consultants

Aerial Lidar Data Acquisition and Processing - Logan Campbell, Aerotas

IGIC and Geospatial Resources 2023: GIS, Lidar, 3DHP, IndianaMap - Trohn Enright-Randolph, Philip Worrall, Jinha
Jung, & Shaun Scholer

Digitizing the Indiana Historical PLSS Land Records - Lorraine Wright, Clayton Hogston, Rachel Savich Oser

Hotel Accomodations

Courtyard Fort Wayne Downtown - 1150 South Harrison Street, Fort
Wayne, IN 46802

Room Rates
Single Occupancy: $139
Daily Parking: $8

Online Reservation Link - Last Day to Book: December 20, 2022

Hilton Fort Wayne - 1020 South Calhoun Street, Fort Wayne, IN 46802
Room Rates

Single Occupancy: $139

Daily Parking: $15

Reservations

Online Reservation Link - Last Day to Book: December 23, 2022
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https://www.marriott.com/event-reservations/reservation-link.mi?id=1668090195983&key=GRP&app=resvlink
https://www.hilton.com/en/attend-my-event/fwafhhf-isp-260dffae-ae89-40c3-b4d1-ddfa2a196452/
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PARTNERS

Insight into what's underground

With over 90+ years of field experience, welare
proud to offer the highest safety standards'along
with simple and cost-effective billing.

BAKER UTILITY PARTNERS
855.756.2283 | NATIONWIDE SERVICE
INFO@BAKERUTILITYPARTNERS.COM

Businesses from a variety of industries trust our experience and expertise. We partner
with a wide range of clients, including builders, surveyors, architects, engineers,
plumbers, electricians, and building consultants.
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THE POTENTIAL OF ONE

Helping you move your business forward has always
been at the heart of our work. Now more than ever, we
understand the importance of keeping your crews safe

and driving productivity while scaling your business.
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Our latest solutions empower a single surveyor to do
far more than what anyone ever thought possible.
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The goal of this column is to provide brief
summaries of recent Indiana Court of Appeals
and Supreme Court cases involving topics
related to surveying practice, certainly not to
provide legal advice. Because of the recent
changes to the court's website, | use Google
Scholar to search for Indiana cases. Once
cases were found, | search for a case by a
party's name or case number on the Indiana
site to obtain a more conveniently formatted
document at www.in.gov/judiciary. Comments
or suggestions for future columns are welcome
by email to: Bryan.Catlin@indy.gov.

701 Niles, LLC, v. AEP Indiana Michigan
Transmission Company, Inc,, et al., Indiana
Court of Appeals Case No. 21A-PL-2123, July 7,
2022

Here AEP was seeking an easement for an
underground electric power line across
properties owned by 701 Niles. The University
of Notre Dame had also been in early
discussions about obtaining an easement for
an electric transmission line across the same
properties but had paused negotiations. 701
Niles acknowledged the public nature of AEP's
easement, but the parties could not agree

to the value of the easement and AEP filed a
condemnation action in the St. Joseph Circuit
Court. Appraisers were appointed, hearings
were held, and motions received by the trial
court. During this process, 701 Niles learned
that AEP intended to lease the easements to

a third party, but AEP refused to provide the
documents about this issue. AEP eventually
proposed limiting the easement to eliminate
the possibility of future above-grade use of the

Legal Surveys

Bryan Catlin, PS

easement for transmission lines but wanted to
add language allowing them to permit Notre
Dame University to install and maintain electric
transmission lines within the easements. 701
Niles objected that this was an unconstitutional
use of condemnation to obtain an easement
for a private entity for AEP's economic benefit
by taking additional property rights without
compensation. The trial court eventually found
that the use of the easement by Notre Dame
would be incidental, secondary, private benefits
to AEP's primary public use in the taking and
701 Niles filed this interlocutory appeal.

On appeal, 701 Niles argued that the
University's contemplated private use of the
land was not incidental to AEP's public use
and would be an unconstitutional taking,
basically that there are two distinct easements
in question here, and only AEP's can be
obtained by condemnation. AEP argued that
701 Niles had waived their right to object to the
University's use because they did not object

to the use of the easement by AEP “and its
SUCCESSOrs, assigns, lessees and tenants” in
the proposed easement language, or use the
discovery process to identify any intended
lessees or tenants. The court rejected this
argument, noting waiver is the intentional
relinquishment of a known right, which requires
both the knowledge of the right and the
intention to relinquish it, and the condemnation
complaint did not put 701 Niles on notice of
any intended use of the land by a private party.
AEP had only asserted a public use, which

701 Niles did not object to, but had kept its
memorandum of understanding with Notre
Dame a secret. Here the court also noted that

HOOSIER SURVEYOR
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the two uses are separable, and that AEP could
have sought to obtain fee simple ownership

of the land but had instead only sought an
easement, and that the University's use did

not further AEP's mission of providing electric
services to its customers. The appeals Court
agreed with 701 Niles that the University's
potential private use was not incidental to
AEP's public use, and the University would
have to privately negotiate with 701 Niles for
needed easements. The argument that 701
Niles had an adequate remedy at law for an
unconstitutional taking was rejected as turning
eminent domain law on its head. The trial court
was ordered to enter an order finding AEP
could not install the University's line in the duct
bank without 701 Niles's express consent.

Duke Energy Indiana, LLC, v. Bellwether
Properties, LLC, individually and on behalf
of all others similarly situated, Indiana Court
of Appeals Case No. 21A-CT-1848, August 3,
2022

\
HARRISON markers are highly NOTE —AND SEE
magnetic with the tenacious THE HOW IT
position-holding features that ’
If struck by a plow the top can
crack off, and the bottom wil SHAPE PULL-OUT
hold its position. THRUSTS.
MaRHER]CI
i D
Box 66, Anoka, MN 55303
Telephone (763) 421-1445
Z

This case has come around again. My original
cases summaries follow in italics.

Bellwether Properties, LLC v. Duke Energy
Indiana, LLC, Indiana Supreme Court Case No.
53504-1703-CT-121, December 20, 2017

Again, as a reminder, my original case summary
follows in italics.

Bellwether Properties, LLC v. Duke Energy
Indiana, LLC, Indiana Court of Appeals Case
No. 53A04-1511-CT-1880, September 13, 2016

On July 19, 1957, Duke's predecessor in interest,
Public Services Company of Indiana, obtained
an easement five feet on either side of the utility
lines on property now owned by Bellwether.
Over the years since 1957, the Indiana Utility
Regulatory Commission has adopted versions
of the National Electrical Safety Code (NESC),
most recently the 2002 version. Bellwether




wanted to expand a structure on their property
and contacted Duke about their plans. Duke
responded that Bellwether could not build the
planned expansion because the plan did not
provide the horizontal strike clearance required
by the 2002 NESC (since the type and voltage of
the current lines require approximately twenty-
three feet of horizontal strike clearance) and that
170 A.C. 4-1-26 and the 2002 NESC provided
Duke with control over the entire twenty-three-
foot strip in and around the easement.

On June 30, 2015 Bellwether filed a Class Action
Complaint in the Monroe Circuit Court alleging
one count of inverse condemnation. Duke moved
to dismiss the claim arguing that it fell outside of
the six-year statute of limitations. The trial court
agreed with Duke and dismissed the complaint.
This appeal followed.

The Court of Appeals weighed whether the
incorporation of the NESC by the IURC provided
sufficient notice of the regulations Duke cited
sufficient to trigger the statute of limitations
among several other questions. Two of the
appeals panel agreed that it did not, since
information about the type of utility lines and
voltage were solely in the possession of Duke,
so neither 170 .A.C. 4-1-26 nor the 2002 NESC
placed Bellwether on notice that Duke's control
over land surrounding the easement had
expanded. The trial court's order was reversed
and remanded.

A dissenting opinion was filed, noting that in 2015,
the Indiana Supreme Court had overturned an
appeals court opinion that the statutory definition
of synthetic drugs and look-alike substances
were void for vagueness. So if an “ordinary
Hoosier" can be charged with knowledge

and understanding the complex drug statute,
Bellwether should be charged with knowledge
that there were horizontal strike clearance
requirements, what the requirements were, and
that they applied to the Bellwether easement.

Duke Energy sought and was granted transfer

to the Indiana Supreme Court. The Supreme
Court now finds that the evidence presented
did not establish when the expanded horizontal
strike clearance became effective for the line in
question and thus the trial court dismissal was
again reversed. Duke had essentially argued
that any taking had occurred in 2002 with the
adoption of the NESC so the six-year statute of
limitations had run. But evidence of the timing of
any voltage changes which affect the horizontal
strike clearance was not presented.

Since the record did not include the 2002
National Electrical Safety Code which had been
incorporated in the Indiana Administrative Code
by reference only, the court had a staff member
attempt to obtain a copy of the hundreds

of pages long NESC from the Indiana Utility
Regulatory Commission. Finding that the private,
copyrighted 2002 NESC was only available for
inspection at the IURC, and that copies were

not provided for purchase or allowed to be
checked out, the court now raises a new question
for the trial court to consider. Namely, that if
ignorance of the law is no excuse, that requires
meaningful access to the laws. Incorporation

of standards by reference is noted as having
desirable advantages, but private standards are
not always as accessible as federal statutes,
regulations, and open-source materials. Courts
must also have access to the Safety Code when
faced with disputes such as this one. The Court
noted that “In light of prevailing technology,
incorporating copyright-protected materials by
reference seems antiquated and at odds with
government's obligation to provide meaningful
access to laws." The Court was eventually able
to track down a copy on-line, but was unsure if it
was the same edition as the NESC referenced by
the IURC or when it became available on-line.

The court noted that they were not prejudging
whether there was meaningful notice of a taking
in 2002. But it seems like they are giving a

hint to the trial court. | think there may also be
more appeals if the trial court does find that

the property rights were taken and that it is now
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too late for compensation, as this would seem
to be a widespread situation. | doubt the IURC
intended this outcome, but time will tell.

Back at the trial court, Duke filed an answer

to the complaint, followed by a motion for
summary judgment. Bellwether objected, and
at a hearing the court denied Duke's motion
saying there were disputes of material fact

as to whether Duke's conduct amounted to

a physical taking of property, and the current
interlocutory appeal ensued.

The Appeals Court found that, if valid, the
current situation would be a regulatory taking
as Duke did not physically invade the property,
and the NESC requirement did not deprive
Bellwether of all productive use of its land. But
the court noted the warehouse as redesigned
was only reduced in size by 150 square feet,
and the number of storage racks was now
twenty-nine instead of thirty. The transmission

SERVICES
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line had been in place when Bellwether bought
the 1.17 acre property in 2004, and Bellwether
could have found the horizontal clearance
restriction then or when the current project was
contemplated. Finding that Duke was entitled
to summary judgment as a matter of law, the
judgment of the trial court was reversed, and
the case sent back with instructions to grant
Duke's motion for summary judgment.

Julie Card and Bruce Card, v. Alan Sprinkle
and Lynne A. Sprinkle, Indiana Court of
Appeals Case No. 21A-PL-2491, August 17,
2022

Thanks to Steve Koehne for bringing this
opinion to my attention.

Here the Sprinkles have owned approximately
forty acres of undeveloped real estate in Dale,
Indiana since 1970. The Cards own Lot 83
in Yellowbanks Recreational development
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just to the west, which includes a house

built in 1083 and which did have four sheds
constructed in 1990. The deeds for these two
properties overlap for 184.97 feet, with the
triangular overlap being up to 17.12 feet (this
opinion includes a very helpful detail map
apparently from a survey). The house on Lot
83 encroaches the Sprinkle property by 3.8,
while a red shed is entirely on the Sprinkle
property and not in Lot 83, and a brown shed
is almost entirely on the Sprinkle property,
and mostly on Lot 83. A mow line is about 51
feet onto the Sprinkle property. The opinion
notes things in the overlap area as being on
the Sprinkle property. In 2009, the Sprinkles
had their forty-acre parcel classified as Forest
and Wildland, which provides property tax
incentives. Because a classified forest cannot
contain any structures, the house and shed are
a possible threat to this classification.

The Cards' predecessor-in-interest, Kevin Kern,
purchased Lot 83 in 2003 when there were
still four sheds on the property. The seller
wanted to take one with him and Kern agreed.
Shortly after the purchase, Kern tore down
one shed. In 2004, Kern discovered that the
brown shed was not entirely on his property,
his property did not include the area where
the red shed was, and he stopped using the
red shed for storage. Kern believed the area
to the east was owned by the owner of the
Yellowbanks Recreational development and
approached her about purchasing land east
of Lot 83. She indicated she did not own that
property, and Kern made no further efforts to
discover who did. Kern continued to maintain
the property, use the brown shed for storage,
and continually mow the area.

The Cards purchased Lot 83 from Kern in 2014.
Kern had given them a 1999 Surveyor's Report
before the purchase which showed the house
as entirely within Lot 83 but did not depict

the sheds. Based on Kern's representations,
the Cards believed the residence and brown
shed were on Lot 83 but knew they were not

purchasing the land around the red shed.

The valuation of Lot 83 for property tax
purposes included the residence and four
sheds until 2011, when two sheds were
removed from the valuation. All taxes were
paid by Kern and the Cards from 2003 through
2019.

In 2018, the DNR reinspected the Sprinkle
property to maintain the Forest and Wildland
classification. The inspector and Sprinkle
walked the western line with a GIS-enabled
tablet and discovered the Cards’ house and
shed were encroaching on the Sprinkles’
property. [l believe they probably meant the
inspector used a GPS-enabled tablet running
GIS software and that they suspected there
were encroachments, but that isn't what the
opinion saysl. The initial DNR inspection in
2009 noted the house and sheds, but the
inspector did not indicate he believed they
were encroaching on the Sprinkles. Sprinkle
ordered a survey of his property which
confirmed a corner of the house and the two
sheds were located on his property.

Sprinkle demanded the Cards remove the
sheds and their house from his property.

The Cards declined and maintained Kern had
satisfied the elements of adverse possession,
and therefore had obtained title to the
disputed property, which transferred to the
Cards when they purchased Lot 83.

On April 10, 2019, the Sprinkle filed a complaint
for civiland criminal trespass. The Cards filed
counterclaims claiming ownership by adverse
possession and seeking to quiet title. A bench
trial was held in the Warrick Circuit Court on
April 20 and 21, 2021.

On July 19, 2021, the trial court found that all
elements of adverse possession had been
met, except notice, and that Kern had only
intended to claim the land upon which the
brown shed, and residence were located.

HOOSIER SURVEYOR
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The court went to lengths to note that the
structures were not there when the Sprinkles
purchased their property (in 1970), and they
were not told they were encroachments
during the DNR inspection (in 2009), among
many other findings. The trial court concluded
the Sprinkles did not have actual notice of
encroachments until the 2018 survey, denied
the Cards' counterclaims, entered judgment

in favor of the Sprinkles on the trespass claim
and ordered the Cards to remove the portion
of their house situated on the Sprinkle property
and all personal property and sheds on the
Sprinkles' property. The Cards were also
ordered to pay the Sprinkles' attorney fee of
$16,680. The Cards appealed.

Relying again on Fraley v. Minger, the Appeals
Court noted that Kern controlled the residence,
brown and red sheds, and the land they were
situated upon. But the trial court concluded
Kern only intended to claim ownership to the
house and brown shed and the land they sit on.
The Cards did not challenge this conclusion of
law on appeal. The appeals court noted that it
is hard to imagine a more open and notorious
use of property than using and maintain a
house and storage building on that property.
At any time Kern owned the property, the
Sprinkles could have observed the house and
brown shed on their deeded property and

did in 2009. The Sprinkles not realizing it was
on their property does not negate adverse
possession.

The decision of the trial court was reversed
and remanded with directions to vacate the
awarding of attorney fees and for proceedings
consistent with this opinion.

Mammoth Solar, a/k/a Starke Solar LLC,

v. Connie Ehrlich, Daniel Knebel, Jennifer
Knebel, John Masterson, Larry Lambert, Gail
Lambert, Keith Davis, Gale Davis, and Dean
Cervenka, Indiana Court of Appeals Case No.
21A-PL-2060, September 21, 2022

Here, the judgment by the Pulaski Superior
Court, which held that the Board of Zoning
Appeals (BZA) did not follow the requirements
of the County Unified Development Ordinance
when it approved, without required information,
an application for a special exception to build

a 4,511 acre solar farm, and therefore reversed
the BZA approval and remanded the case back
to the BZA was affirmed on appeal.

This opinion has 44 pages of information and
analysis of mostly limited interest to surveyors
except that the correct procedures need to be
followed, or you risk legal setbacks. But for
me the takeaway is you can't have a clear law
and expect a judge to ignore it during judicial
review.

Jason Morehouse and Sarah Morehouse, v.
Dux North LLC, Indiana Court of Appeals Case
No. 22A-PL-664, September 27, 2022

The Marshalls had owned three contiguous
parcels in Hamilton County. They sold one in
April of 1991, which had previously had road
access by crossing the other two parcels via a
gravel lane that had been in existence since at
least 1985 to the Shorewood Corporation. In
December of 2018, the Marshalls sold the other
two parcels to the Morehouses. Shorewood
had road access over other parcels they
owned from the parcel they acquired from

the Marshalls. Shorewood sold three parcels,
including the one they had acquired from the
Marshalls to Dux North, Inc. in 1995, who in
turn sold to Dux North LLC in 2020 (an exhibit
in the opinion shows the parcel layout). From
1991 until 2018, the owners of the parcel which
Shorewood obtained from the Marshalls

had used the gravel access across the other
Marshall parcels to get to a public road with
the Marshalls' permission. In June 2020, a

Dux North member found the lock on a gate
across the lane had been changed and asked
about the new lock. Eventually, it was found
that the Morehouses were concerned by an
apparent misunderstanding of the Dux North

HOOSIER SURVEYOR

15



member about his lack of legal rights to cross
the property, increased usage of the lane,

use by strangers/trespassers, calls from the
DNR, etc. The Morehouses offered a license
agreement which acknowledged the Marshalls
had permitted Dux North prior use, but that
going forward, only Dux North members and a
limited number of guests could use the lane,
and only during duck season.

Dux North filed a complaint in the Hamilton
Superior Court on October 5, 2020, for
declaratory judgment against the Morehouses.
Dux North alleged they had an easement of
necessity over the Morehouse property. After
a response, Dux North argued at a hearing that
they either had an easement of necessity or

an easement by prior use. The Morehouses
did not object to this argument. The trial court
found that Dux North had an easement by prior
use over the Morehouse property and entered
summary judgment for Dux North. The court
also denied the Morehouses' motion for partial
summary judgment on the issue of whether
Dux North had an easement of necessity. This
appeal followed.

The appeals court noted that Indiana case law
sometimes conflated the elements required
to prove these two distinct types of implied
easements before the last two decades. An
easement of necessity is implied when there
has been a severance of unity of ownership

of a tract in such a way as to leave one part
without any access to a public road. An
easement of prior use is implied when, during
a period of unity of title, an owner imposes an
apparent permanent and obvious servitude
on one part of the land in favor of another part
and the servitude is in use when the parts

are severed, if the servitude is reasonably
necessary for the fair enjoyment of the part
benefitted. A request for an easement by
necessity must show an absolute necessity,
while a request for an easement by prior use
must show the intention for continuous use.

Here, because the parcel in question had been
part of Shorewood's large, unified tract with
access to a public road, when it was severed
from Shorewood there was no absolute need
for an easement of necessity across the
Morehouse property. Dux North argued that
due to difficult terrain across other Shorewood
tracts it was not a reasonable or practicable
means for access, but the court noted the trial
court erred when it denied the Morehouses'
motion for partial summary judgement on

the alleged easement of necessity over the
Morehouse property.

Now the appeals court turned to the easement
by prior use question. Dux North had shown
that the road, an obvious servitude, existed
when unity of title with the current Morehouse
property was severed in April of 1991, but the
court noted the evidence does not show it was
in use at that time. The record showed the
Marshalls had allowed use from 1991 until 2018,
but did not specify when in 1991 that happened
or if the road was even passable in April of 1991.

The decision of the trial court was reversed and
remanded for further proceedings.

Nichole S. Hunter, v. Grandview Community
Association, Inc., Indiana Court of Appeals
Case No. 22A-PL-595, July 15, 2022 -
MEMORANDUM DECISION - not regarded as
precedent

Here the Morgan Superior Court ruled against
Hunter, who had not responded to sixteen
letters from the Grandview Community
Association about violations of covenants

and did not appear in court. The court then
granted the association a summary judgment
and a permanent injunction against Hunter.
During later proceedings Hunter did not offer a
meritorious defense and eventually appealed.

The appeals court concluded Hunter had
waived all her appellate arguments and
affirmed the judgment of the trial court.

HOOSIER SURVEYOR

16



Jo Ann Lance, v. Mark A. Lance, Indiana
Court of Appeals Case No. 21A-PL-2872, July
26, 2022 - MEMORANDUM DECISION - not
regarded as precedent

Here Mark Lance had talked several times
with his aunt about buying part of her 13.4
acres to be near her and his aging father who
lived nearby. In 2019 the aunt asked if he
would be interested in buying all 13.4 acres.
They entered into an oral agreement that

she would sell him 2.5 acres for $18,000 in
the northwest corner of her property which
the nephew had approximately staked,

the nephew would pay for a survey, deed
and document preparation, the nephew
would notify the tenant farmer about the
agreement, and that $1,000 would be paid as
partial payment. The aunt gave the nephew
a written receipt signed and dated April

19, 2019, indicating the nhephew had paid
$1,000 for the sale of 2 ¥z acres. There was

no description of the property, no reference
to a total purchase price, and no reference

to a closing date on the receipt. With his
aunt's permission, Mark informed his aunt's
tenant farmer that 2.5 of the 13.4 acres could
not be farmed starting with the 2019 crop
year. Again, with his aunt’'s permission, he
had a survey company survey the property
and prepare documentation for parcelization
to meet Warrick County ordinances. The
parcelization application was filed, approved,
and recorded in the Recorder's office in early
August 2019. The nephew had also had a soil
survey to determine suitability for a septic
tank permit. At some point the nephew
called his aunt to tell her he was ready to get
financing and pay her the remaining $17,000,
but she indicated she no longer wanted to sell
him 2.5 acres. In late August, she sent a letter
terminating any oral agreement and indicating
she would be willing to discuss selling the
entire parcel. She included a check for
$2,000 to reimburse his $1,000 hold payment
and $1,000 as a good faith payment for costs.

On January 27, 2020, the nephew filed a
complaint in the Warrick Superior Court
seeking specific performance, or, alternatively,
damages for the alleged breach of the
agreement as well as attorney's fees. The
aunt filed a motion to dismiss asserting her
nephew's claim was barred by the Statute

of Frauds, IC 32-21-1-1(b)(4). The trial court
denied the aunt's motion and eventually, after
a bench trial found in favor of the nephew.
The aunt was ordered to execute and deliver
a general warranty deed to 2.5 acres per

the survey while the nephew would pay the
remaining $17,000. The court also entered
judgment against the aunt for $13,952.11 for
her nephew's attorney's fees and expenses,
and this appeal followed.

On appeal the issue boiled down to whether
the Statute of Frauds rendered the agreement
unenforceable. The Statute of Frauds
requires contracts for sale of real estate to

be in writing, but the appeals court found

the nephew had not taken possession of the
property or made valuable improvements

to it so there are other remedies that can be
pursued. So, the specific performance order
by the trial court was clearly erroneous. The
judgment of the trial court was reversed

and remanded for further proceedings to
determine if the nephew was due any minimal
restitution as a result of an unenforceable oral
agreement.

Murphy Enterprises, Inc., v. The Board of
Zoning Appeals for Floyd County, Indiana,
Indiana Court of Appeals Case No. 22A-
PL-584, July 27, 2022 - MEMORANDUM
DECISION - not regarded as precedent

Here Murphy built a house based on a
January 2019 permit. In October the Floyd
County Building and Development Services
(BDS) conducted a final inspection of the
property, which it did not pass, and no
Certificate of Occupancy was issued. On May
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23, Murphy conveyed the property to Paul F.
Davenport. On October 24, Kelley Lang, the
BDS Building Commissioner, sent a letter to
Murphy indicating site drainage was impacting
a neighboring property. The letter requested
Murphy provide a plan for mitigation of the
drainage by a professional engineer or land
surveyor no later than 11/1/19 and if a plan
was not submitted, the situation would be
presented to the Board of Zoning Appeals
(BZA) and fines might follow. On November
15, Lang sent Murphy another letter stating the
matter had been presented to the BZA which
had passed a motion requiring correction of all
building code violations within one week and
correction of drainage issues within two weeks.
Lang sent a third letter on December 16 that
stated no visible work had been performed,

so the issue was again presented to the BZA,
which passed a motion to fine Murphy $100 per
day.

On January 9, 2020, Murphy filed a petition

for judicial review of the BZA's decision. He
alleged the building code violations were
corrected in a timely manner, and additionally,
he was never given notice of an opportunity to
appear at any of the BZA meeting to present
evidence, denying due process. After several
other motions, filings, change of Venue from
Judge, etc., on September 27, 2021, the BZA
filed a motion to dismiss Murphy's petition

as Murphy hadn't filed, communicated, or
prosecuted any matters herein since March 27,
2020. After a hearing on January 24, 2022 in the
Floyd Circuit Court, the court granted the BZA
motion to dismiss, over Murphy's arguments,
which led to this appeal.

On appeal Murphy tried to raise new arguments
which the court did not allow. Finding that
there was no good reason Murphy had greatly
exceeded the sixty-day period of inaction
before a trial court can dismiss a complaint, the
decision of the trial court was affirmed.

Cherie M. Drew, v. Southgate Development

LLC and Charlestown Enterprises, Inc., Indiana
Court of Appeals Case No. 21A-PL-2642,
August 8, 2022 - MEMORANDUM DECISION -
not regarded as precedent

From the Clark Circuit Court comes this

case where in 2016, Drew and her now-
deceased husband purchased property from
Charlestown. At the time, Drew believed

there was legal access to a publicly-
dedicated road across other property owned
by the Charlestown Christian Church based

on warranties of title in the deed and oral
statements allegedly made by John Wood of
Charlestown that Ray Lee Drive alongside the
church was the legal access point for the Drew
property, Charlestown also owned a second
tract adjacent to Drew on the other side of the
church which was sold to Charlestown Venture
in April 2017, which subsequently sold that tract
to Southgate Development in June 2017. In
2019, when she listed the Drew property for
sale, Drew learned the property was landlocked
and that Ray Lee Drive was a private easement
for ingress and egress benefitting the church
which did not extend to the boundary of the
Drew property. The parties to the easement
refused to extend the use of the easement to
benefit the Drew property.

Drew filed a complaint seeking a declaratory
judgment against Southgate for an easement
of necessity as the last parcel in unity of title
with the Drew parcel and alleging breach of
warranty and breach of implied covenant of
good faith and fair dealing against Charlestown.
Southgate admitted that its property shared
unity of title with Drew, that Drew is landlocked,
and that the severance of unity of title is what
resulted in the Drew property becoming
landlocked. But Southgate denied an
easement of necessity arose by operation of
law at the time of the Southgate conveyance
and that Drew's claims were barred by the
doctrine of laches, unclean hands, and waiver.
Drew filed a motion for declaratory judgment,
noting Southgate had admitted to facts giving

HOOSIER SURVEYOR

18



rise to an easement implied by necessity which  Southgate, and the trial court must determine

is absolutely necessary for the enjoyment if Southgate is a bona fide purchaser, and if so,
of the Drew property and that there were no if that defeats an easement of necessity in this
material facts in dispute. Southgate alleged case.

there were material facts remaining to preclude

a declaratory judgment, including whether The judgment was affirmed in part, reversed in
Southgate is a bona fide purchaser. After a part, and remanded for further proceedings.

hearing where none of the parties presented

evidence, the trial court denied Drew's motion  Bryan F. Catlin, PS has been registered as a

for declaratory judgment, and this appeal Land Surveyor in Indiana since 1991. He holds

followed. B.S. Land Surveying Engineering and M.S.
Engineering (Geodesy) degrees from Purdue

The appeals court noted Drew must show that  University.

the Drew property became landlocked at the

time of severance, which she has not done, so

the facts related to the alleged easement are

disputed. But the trial court relied on case law

that mischaracterizes what Drew must prove

to establish an easement of necessity, so Drew

is entitled to present evidence on the two

required elements. Drew had also asserted

Southgate does not have a bona fide purchaser

defense against an easement of necessity,

and the appeals court noted evidence needs

to be presented before determining if that

might be true. So, Drew has not yet shown she

is entitled to an easement of necessity over
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Hoosler Surveyor Podcast
Listen To ISPLS's New Podcast

The time has come to welcome a new project, and that is the "Hoosier Surveyor Podcast” This podcast
is an ISPLS run podcast with the help of Ryan Selby, and other board memebers.

You can expext a monthly podcast recording of ISPLS updates, conference news, surveyor news, and
so much more! You can now listen on Buzzsprout! More streaming services such as: Apple Podcasts,
and Spotify, will be available later these coming weeks. Take a listen here: https./www.buzzsprout.
com/2093309

HOOSIER SURVEY@R
PODCAST

A podcast for land surveyors. Produced by ISPLS

If you have any topics that you would like to discuss or potentially be a guest on the Hoosier Surveyor
Podcast, please email info@ispls.org. We look forward to hearing from you!
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